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MOTOR VEHICLE (THIRD PARTY INSURANCE) AMENDMENT BILL 2005 
Second Reading 

Resumed from 18 May. 

MR A.J. SIMPSON (Serpentine-Jarrahdale) [11.56 am]:  From the briefing I have had and the minister’s 
second reading speech, this bill appears to tidy up some loose ends.  However, at the end of the day the benefit to 
the community is not great at all.  The insurance industry has gone through some big changes in the past four to 
five years.  No-one can deny the fact that insurance premiums for all sporting groups, the community and 
business - including my own business - has increased greatly.  I think in 1991 I was paying less than $2 000 a 
year for fire, theft and workers’ compensation coverage, and in the last year before I came into this place it had 
risen to about $12 000.  Insurance has become very expensive; however, it is a sign of the times.  I have always 
believed that the courts have a lot to do with high insurance premiums because of the large damages paid to 
people who have been injured through a lack of commonsense.  In fact, commonsense does not prevail in the 
courts when people win their cases and receive extreme sums of money for making stupid mistakes for which 
they blame other people.  The point I am trying to make is that no-one takes responsibility for their actions any 
more.  I imagine in your time as a lawyer, Mr Acting Speaker (Mr J.R. Quigley), you probably fought cases for a 
few of those people and got them some good payouts.  Insurance is an expensive part of our lives now and we 
must all deal with it.  I guess insurance premiums will rise as long as courts continue to award large 
compensation payments to people.   

This bill has three stages.  As the minister said in his second reading speech - 

This bill is aimed at protecting the third party insurance fund from unintended consequence in terms of 
policy coverage and premium setting inflexibility.  Three specific sections of the existing legislation 
need to be amended.  These are, firstly, the premium amendments under section 3T of the act, whereby 
the current constraints limit the minister to approving an amendment to the scales of premiums for 
compulsory third party insurance to one occasion in any financial year.  An example to illustrate the 
need for greater flexibility can be found in relation to the last minute introduction of the goods and 
services tax in the 2000-01 financial year, when the Insurance Commission of Western Australia 
incurred a revenue reduction of approximately $11 million.  This transpired because the A New Tax 
System (Goods and Services Tax) Act 1999 was not assented to until July 2000, which succeeded the 
April 2000 setting of the scales of premiums for 2000-01.  As a result, corrective adjustments could not 
be made to the 2000-01 scales of premiums.   

Basically, the premiums could not be adjusted to suit the incoming tax, because the premiums had to be set in 
April and the tax did not come into effect until July.  The minister wants to provide more flexibility.  He stated in 
the second reading speech that a possible reason for varying the scale of premiums could be changes in the rate 
of goods and services tax, being either an increase or decrease.  The minister might be living in - 

Mr E.S. Ripper:  I’m sorry; I didn’t hear what you said. 

Mr A.J. SIMPSON:  The minister’s second reading speech referred to providing more flexibility in setting the 
rate, as at the moment it can be set only once a year.  The minister demonstrated the need for flexibility by 
saying that the GST rate might increase or decrease.  To say there might be a decrease is a bit of wishful 
thinking.   
Mr E.S. Ripper:  There is certainly no plan or proposal on behalf of the state government for it to be increased.  
The Insurance Commission of Western Australia is seeking an amendment to the legislation out of a fairly high 
degree of prudence and caution, not out of any expectation.   
Mr A.J. SIMPSON:  I can imagine.  The minister outlined in the second reading speech further possible needs 
for flexibility, such as - 

a need to create a new vehicle classification - for example, a premium concession for certain seasonal 
farm-use vehicles - or amended description within an existing class of vehicle;  

That would basically give the Insurance Commission an ability to create a different vehicle classification.  He 
also stated - 

It is important to understand that the Insurance Commission can only make recommendation to vary the 
scale of premiums, with the authority to accept or reject the recommendation resting with the minister. 

The second section of the existing legislation that needs to be amended is with regard to single vehicle 
accidents, or employee-driver claims.  This amendment is designed to restore the status quo by 
removing the means by which an incorporated insurance office, referred to in section 161 of the 
Workers’ Compensation and Injury Management Act 1981, can transfer risk intended to be insured 
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under a workers’ compensation-employers’ indemnity policy, to the compulsory third party insurance 
fund. 

This basically outlines the situation for accidents in work vehicles.  The minister also stated in the second 
reading speech - 

By way of example, in a Supreme Court action - State Government Insurance Commission v CSR 
Limited FUL 190 of 1998 (1999) - an employee successfully alleged negligence against an employer 
for failing to erect adequate warning signs warning of a drain across the roadway of a mining camp.  
The employee was injured when he forgot about the existence of the drain across the roadway, drove 
across it and injured his spine.  The court deducted one-third of the employee’s claim for his 
negligence; however, it held that the employer was entitled to be indemnified by the third party 
insurance fund because the injury had been caused directly by the driving of a motor vehicle.  The 
workers’ entitlement to damages is not questioned; . . .  

This accident occurred when a person was working.  Instead of it being covered under workers’ compensation, it 
was covered by the third party insurance fund.  The second reading speech provided a few more examples - 

Examples of other claims that have succeeded against the third party insurance fund, but historically 
have been accepted by the workers’ compensation-employers’ indemnity insurers, are instances where - 

an employee driving a truck in the course of moving produce from Perth to Albany apparently 
fell asleep at the wheel and rolled the truck causing injury to himself.  The claim against the 
employer was made on the basis that he was required to drive without adequate rest breaks; 

We would have to question the intelligence of a person who continued to drive a vehicle when he was tired.  I 
suppose he was told to do it.  It continues - 

employees driving vehicles with faulty or inadequately sprung seats and in consequence have 
sustained back injuries;  

employees have left the roadway thereby causing injuries to themselves, but have sued the 
employers on the basis that they have been inadequately trained to drive the vehicle; and  

We would have to question that as well.  It continues - 

employees alighting from motor vehicles have suffered injuries and claimed that employers 
have failed to ensure that the steps of the vehicle were clean and free of dust and other debris. 

To ensure that employees are compensated from injuries arising from the foregoing workplace 
examples, it was intended that the employer - the owner - be obliged to carry appropriate insurance 
pursuant to the provisions of the Workers’ Compensation and Injury Management Act 1981. 

I asked the insurance industry whether this bill would speed up the process and the straightforward answer I 
received was that it would not speed it up at all.  In fact, it would probably make the process longer.  Matters are 
currently dealt with rather quickly through third party motor vehicle insurance.  When these matters become part 
of the workers’ compensation system, it will be harder for people to make claims and will slow down the system.  
People will have to wait longer to be paid.  The current system seems to work fine.  I understand that the 
government is proposing these changes to clarify workers’ compensation claims and motor vehicle third party 
insurance matters.   

The minister later stated in the second reading speech - 

Thirdly, capping economic loss consistent with the Civil Liability Act 2002 - that is, three times the 
average weekly earnings at date of award - for all motor vehicle personal injury claims arising under the 
act, is a prudent risk management safeguard.  Effective from 1 July 2002, reinsurance contracts for the 
Insurance Commission’s compulsory motor vehicle third party personal injury insurance risk exclude 
acts of terrorism.  This exclusion is a worldwide consequence of the terrorist attacks on the United 
States of America on 11 September 2001.  The Insurance Commission has adopted a policy of funding 
any terrorism-caused loss post-event.  In doing so it recognises the need for risk management initiatives 
with regard to capping economic loss. 

There will be a cap on the amount of money that will be paid out.  The final paragraph of the second reading 
speech states - 

All three of the proposed amendments to the act are based on prudent risk management and are all 
designed to ensure that the third party insurance fund remains strong and viable for the long-term and 
can continue to provide - 
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the lowest premiums for a family sedan in Australia; 

Western Australia already has the lowest premiums and they will probably not go any lower.  The government 
has said that by transferring these matters from motor vehicle third party insurance to workers’ compensation 
insurance, premiums will be lower.  However, they are already the lowest in Australia.  The second reading 
speech continues - 

benefits to claimants equivalent to, or better than, those provided by alternative schemes throughout the 
other states and territories of Australia;  

a third party insurance fund which is fully funded, after applying a commercially prudent 75 per cent 
level of confidence to the outstanding claims liabilities; 

The opposition does not believe that the bill will provide any benefits, other than to tie up some loose ends.  
There will be a cost saving to third party insurance premiums but a cost will be added to workers’ compensation 
insurance premiums.  That is the part I have trouble with.  The amount business must pay in workers’ 
compensation insurance is absolutely ludicrous.  There are always problems in determining whether someone 
has made a genuine mistake or whether he has had an accident and is trying to get what he can out of the system.  
The problem with the bill is that a cost will be transferred to small businesses.  Small business is a big part of my 
life and I want to give it whatever help I can.  The other parts of the bill really just tidy up some matters.  The 
imposition of a cap will mean that there will be a maximum level of payout.  The opposition opposes the bill.   

Mr E.S. Ripper:  Why are you opposing the bill?   

Mr A.J. SIMPSON:  We feel that it just ties up some loose ends.  We appreciate what the government is trying 
to do, but at the end of day it will transfer costs onto workers’ compensation insurance policies, which will mean 
that small business will be hit.  The bill will result in savings in third party motor vehicle insurance premiums, 
but I do not think it will result in lower vehicle registration fees.  When savings are made, very rarely are costs 
reduced; the cost is just transferred somewhere else.  This bill is just a way to tie up loose ends.  Our position is 
that nothing will be gained from it.  However, at the end of the day, we will get some mileage out of it and help 
out small business.   

MR D.F. BARRON-SULLIVAN (Leschenault) [12.10 pm]:  As the member for Serpentine-Jarrahdale has 
pointed out, the Liberal Party will oppose the bill.  However, I say at the outset that it is not in any way a 
reflection of the way in which the Insurance Commission of Western Australia operates.  I put on the record that 
I think the Insurance Commission is doing an excellent job.  The member for Serpentine-Jarrahdale pointed out 
that Western Australia has the lowest third party insurance rates of any state in Australia.  Generally speaking, 
the advice I have received from those in insurance circles indicates that the commission has a very good 
reputation.  That opens up a very interesting question.  The briefing on this matter given to opposition members 
by officers from the commission - we are indebted to them for it - opened up a very interesting question about 
how insurance policy is conducted on a national basis.  A couple of years ago, during the extensive debates in 
this chamber on areas such as public liability insurance, housing indemnity insurance and so on, one of the issues 
that arose was that a lot of the problems in those areas of insurance stemmed from the situation in Victoria and 
New South Wales in particular.  Let us consider home indemnity insurance as an example.  There were a number 
of phoenix builders, and a lot of difficulties were experienced in those states.  The actuarial assessments for 
insurance providers are carried out on a national basis, which means that Western Australia was being penalised, 
through higher premiums and onerous insurance conditions, for problems in other states.  I know that the home 
indemnity insurance part of the market was operating very profitably in Western Australia, notwithstanding the 
problems that were being experienced in New South Wales and Victoria in particular.  Builders in this state 
experienced increases in premiums of well in excess of 1 000 per cent in many cases, as well as having to 
contend with very onerous conditions imposed on them by insurers.  The irony is that that area of insurance had 
been operating very profitably and successfully in Western Australia.  That is why it was interesting to look at 
the situation in Queensland.  That state’s equivalent of the Builders Registration Board, the Building Services 
Authority, operates a statutory home indemnity insurance scheme.  When I looked at the situation in Queensland, 
I found that the authority runs in the black.  It has some other advantages, too.  It is a very equitable system, 
whereby small builders and large builders all pay the same proportionate amount of the project cost, whereas in 
this state the big end of town seems to be able to pay lower premiums than smaller builders.  It was a bit of an 
eye-opener.  It occurred to me that the situation in a number of insurance areas on a state basis is very different 
from the situation in a number of insurance areas on a national basis.  Who knows - it might be one of the 
reasons the Insurance Commission has operated so successfully.  Obviously it is able to focus on the situation in 
Western Australia and calculate and charge its premiums accordingly.  Some people have suggested to me that 
perhaps we should look at expanding the role of the Insurance Commission.  Dare someone from my side of 
politics suggest it, but people have told me - I am interested in whether people have told the minister - that 
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perhaps the Insurance Commission should be able to move into certain other areas of insurance.  I would like to 
know whether there has been any detailed assessment -  

Mr E.S. Ripper:  These days the only submissions I get for an expansion of state socialism are from the Liberal 
Party.   

Mr D.F. BARRON-SULLIVAN:  I love the Minister’s wry sense of humour.   

The small business sector got absolutely clobbered by increased public liability insurance premiums because of 
the national insurance situation.  I would like some good research to be carried out on this area to see whether 
there might be some benefits in allowing the Insurance Commission to get involved in some other areas of 
insurance.   

The main reason the Liberal Party will oppose the bill is that it is not convinced that the need to reduce insurance 
benefits for Western Australian motorists is justified.  We were advised during the briefing that the claims 
frequency is improving in Western Australia; by that I mean the ratio of the number of claims versus the number 
of vehicles is improving.  There has been an increase in the number of vehicles of between two and three per 
cent a year on an average basis; however, the number of actual claims is reducing.  We were advised that the 
financial implications also reflect that the ratio of payouts to vehicle usage is reducing.  That is a very good sign 
of perhaps an improved road safety situation throughout Western Australia.  The cost of medical care for people 
who have been involved in very bad accidents, or who simply have sustained very serious injuries, is soaring; the 
cost is increasing at a rate of knots.  However, we must bear in mind that the proposal in this legislation will not 
affect that situation.  The Labor Party is trying to cap the economic benefits derived from third party insurance.  
It is not trying to get out of paying medical fees and so on.  While the cost of medical attention increases, it will 
continue to be factored into the calculation of third party premiums.   

The main reason that we will oppose the bill is that we are not comfortable with limiting the insurance benefits 
available to Western Australian motorists.  There is no doubt that that is what the Labor Party is trying to do.  It 
is saying to motorists in Western Australia that it wants to reduce their potential insurance benefits if they are 
involved in a serious accident.  The member for Serpentine-Jarrahdale has pointed out that Western Australia has 
the lowest third party insurance premiums of any state.  I have already attributed that in no small part to the very 
efficient and effective operations of the Insurance Commission.  I can certainly understand why the commission 
might want these changes.  They will tidy up things for the commission.  However, we do not see that as the 
priority.  The priority in third party insurance is to ensure that people get adequate medical care and are 
compensated adequately for economic loss.   

There are some other difficulties with the amendments in the bill.  I went back to the original legislation of 1943 
to look at what the legislation originally set out to achieve.  We must bear in mind that in September 1943, when 
the then Minister for Works brought that legislation before the Legislative Assembly, there were fewer than 
55 000 cars in the whole of Western Australia.  Even by then, it was clear that this sort of insurance protection 
was necessary.  I will quote from Hansard of 28 September 1943, when the then Minister for Works said -  

The necessity for legislation of this nature arises from the fact that it has been well established that in 
numerous cases of injury to third persons caused by the negligence of the drivers of motor vehicles, the 
insured persons and their dependants have been unable to recover any hospital or medical expenses or 
compensation for temporary or permanent injury, owing to the fact that the owners of the vehicles were 
financially unable to pay and were not insured. 

That sums it up.  That is why we have a compulsory third party insurance system.  Back then, with just 55 000 
vehicles on the road, it was a serious problem and it warranted legislation to establish a new insurance regime, 
which has continued quite successfully since that day.  Very importantly, the minister went on to say -  

Under this measure the motor vehicle owner would insure against legal liability, which is always 
present.  That is the reason why the cover is unlimited; the amount will be whatever the court decides. 

Already the problem was acknowledged, and a decision was made to bring an insurance arrangement into effect.  
That decision was made on the basis that any insurance for economic loss should not be capped but should be 
whatever the court decides and the cover should be “unlimited”.  By considering capping the benefits available 
under third party insurance for economic loss we are going contrary to the original aims of the third party 
insurance arrangements that were introduced in 1943. 

I am indebted to a friend of mine who gave me some legal advice on this matter.  He pointed out that with regard 
to the amendment proposed, specifically proposed section 3F, the purpose of an award of damages is to put the 
plaintiff back in the position that he would have been in had it not been for the accident.  He asked the question: 
why then should a higher earner not be put back in the position that he would have been in but for the accident?  
When we considered the response to the public insurance liability crisis we considered issues such as capping 
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benefits and so on.  There was a crisis.  Insurance premiums were spiralling, going up in some cases by 2 500 per 
cent, and a number of people, particularly those in small business, were unable to afford public liability 
insurance.  Drastic times called for drastic measures.  In this case we do not have any drastic times.  We have the 
lowest insurance premiums in the nation and we have a pretty fair system that is being run very well by a very 
good organisation with some very professional people at the helm.  I can understand why the government wants 
the change and I have some sympathy in that regard, but the old rule applies: if it ain’t broke, don’t fix it.  The 
original aim of the legislation was to ensure that there was the capacity to make an unlimited assessment of 
economic loss following a motor vehicle accident involving negligence by a driver. 

My friend made another comment.  I will quote from his note -  

The other comment then about limiting the damages to average weekly earnings is that I hope an 
insurance lawyer doesn’t think of a way to argue against the rights of a reasonable worker eg a cray 
fisherman who earns high wages for limited periods. 

I thought that was a good point.  The amendments in this bill refer to capping wages, but they do not go into the 
level of detail that would provide confidence in such instances.  When a crayfisherman works only during the 
season or part of the season, how would this capping arrangement work?  Is there uncertainty that in future 
someone might mount an argument that would of necessity further limit the insurance benefits that someone like 
that would receive for economic loss arising from a motor vehicle accident?  Overall, we are not prepared to 
reduce the potential insurance benefits for Western Australian motorists.  I am very surprised that Labor 
members are going down this path, when there is absolutely no crisis in this area.  There is no indication that this 
legislation will reduce insurance premiums significantly.  Obviously, it would take the heat off the commission 
to some extent, but, as I said earlier, the big increase in motor vehicle insurance costs relates to medical 
expenses, and we are not looking at capping the availability of medical services. 
Mr E.S. Ripper:  They should not be capped, should they? 
Mr D.F. BARRON-SULLIVAN:  No; absolutely.  The point I am making is that that is where the big increase 
in expenses is happening; it is not in the area of economic loss.  The notion of capping economic loss is 
something that might be considered in a crisis situation, such as if premiums were spiralling out of control and 
we had a private insurance situation in which insurers were leaving the market or whatever, but we do not have 
any such situation at the moment. 
Another area of concern that was touched on by the member for Serpentine-Jarrahdale is when there is a motor 
vehicle accident and there is a question about whether it relates to a workers’ compensation claim or whether it 
should be a third party insurance claim.  At the moment the insurers tend to bash their heads together and it is 
sorted out at that level.  One of the difficulties is that the workers’ compensation scheme is a no-fault scheme, 
whereas the compulsory third party scheme is not, because it covers only at-fault third party claims.  This bill 
will shift some of the compulsory third party costs onto employers through the workers’ compensation system; 
in other words, more cases will be dealt with through workers’ compensation rather than third party insurance.  
That does not happen for free.  The people who will end up picking up the tab for that are those in the business 
sector, particularly small business.  For that reason the Liberal Party stands resolutely behind small business.  It 
does not want additional costs passed on to the small business sector through higher workers’ compensation 
insurance premiums.  There is no doubt that that would happen.   
[Leave granted for the member’s time to be extended.] 
Mr D.F. BARRON-SULLIVAN:  There may not be a significant amount of upward pressure, but employers 
would end up paying higher workers’ compensation premiums as a result of this legislation that the Labor Party 
has brought before the Parliament today. 
The other aspect about shifting a number of claims from the third party insurance regime to workers’ 
compensation is that many workers’ compensation matters really do take a long time to resolve.  The third party 
insurance arrangements are very effective.  Again, I take my hat off to the commission.  The motor vehicle third 
party insurance premium system is very efficient.  Workers’ compensation does not work quite the same way, 
and in some areas it is a very adversarial type of insurance.  A number of claims will be transferred from the 
third party insurance system to workers’ compensation, and the people affected in that way - the motorists who 
are involved in those accidents - will have to wait longer for their insurance payouts.  This will be another 
disadvantage for Western Australian motorists. 

Under the Labor Party’s legislation motorists will find that if they end up being involved in a workers’ 
compensation claim, matters will take longer; invariably it will take longer to resolve the claim and it will take 
longer to get a payout and so on.  Those people will have their benefits for economic loss capped, so in many 
cases their payout will be reduced compared with what it is at the moment.  We have received no indication that 
premiums will increase at all or significantly as a result of these changes. 
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The Insurance Council of Australia offered us some advice and confirmed some of our concerns about the 
legislation.  From an industry point of view the council did not have any significant concerns, because this 
legislation will not impact on the industry very much either way.  It certainly confirmed that these changes will 
have an adverse effect on individual motorists who are involved in serious accidents.  Quite frankly, the limited 
advantages of the bill - principally, it will streamline the system and resolve a few of its anomalies - will not in 
any way match or outweigh the disadvantages for Western Australian motorists who will end up receiving less 
through their insurance payouts and, in many cases, having to wait longer to have their insurance claims resolved 
through the workers’ compensation system.   

The opposition asked about underwriting the Insurance Commission of Western Australia.  It was explained that 
the Insurance Commission of Western Australia covers the first $10 million worth of claims and that the 
reinsurance cuts in after that.  We asked how many claims had been in excess of $10 million.  We were advised 
that one has been settled so far, and two are in the pipeline.  I think the comment was made that we have been 
quite lucky in that respect.   

Mr R.F. Johnson:  Were they motor vehicle insurance claims?   

Mr D.F. BARRON-SULLIVAN:  I assume they were.  Why does the member for Hillarys raise that point?   

Mr R.F. Johnson:  I am interested.  Did you say that one was in excess of $10 million?   

Mr D.F. BARRON-SULLIVAN:  The Minister might be able to advise us about the nature of that particular 
claim because, unfortunately, my notes do not provide a great deal of detail.   

The point I am trying to make is that few exceptionally large claims have been made against the Insurance 
Commission of Western Australia.  If large claims had been made and the commission was facing a financial 
crisis - if the money was not available to underwrite claims - perhaps the government could then argue that we 
should start capping benefits.  However, we are not in that crisis situation.  In fact, the commission is travelling 
very well, partly because of the improvements I mentioned earlier with the frequency of claims, partly because 
of reduced financial payouts, and partly because of the good management of the Insurance Commission of 
Western Australia.  The opposition does not see the need to reduce motorists’ insurance payouts at this stage.   

There is potential to use the commission and its data to help steer road safety initiatives in this state.  Again, the 
Minister may have views on this matter.  For example, a couple of years ago the 50-kilometre-an-hour speed 
limit was introduced for roads in residential areas.  I have not seen any scientific evidence about the impact that 
measure has had on the frequency of claims and the number of serious accidents etc.  Maybe we should be using 
data from the Insurance Commission of Western Australia to help steer policy in particular fields.  

Those are the reasons that the opposition is not comfortable with this legislation.  Some aspects of it make sense.  
Giving the minister the ability to alter premiums throughout the year is a commonsense sort of initiative.  I doubt 
that we will ever see premiums go down during the year.  Who knows; we might.  The example that was given 
related to the introduction of the goods and services tax.  However, it is my understanding that the premium base 
that was lost in the year that the GST was introduced was later clawed back.  I do not think that presented any 
great financial problems to the Insurance Commission of Western Australia.  If this legislation is not passed, the 
Insurance Commission will not face any dire financial consequences.  The Liberal Party is determined to stand 
up for Western Australian motorists.  We think that the Labor Party’s proposal to reduce the insurance coverage 
for Western Australian motorists is unfair and unnecessary.  We think that pushing more people into the 
workers’ compensation system will be very onerous for a number of motorists who will have to wait longer to 
have their insurance claims resolved.  We do not want small business to have to pay higher workers’ 
compensation premiums, which will happen if this legislation is passed.   

For those reasons, we do not support the legislation.  Apparently the bill was first considered in 2002.  It has 
taken a few years to come before Parliament.  It is not the highest priority on the government’s legislative 
program.  I do not think that the earth will stop moving if these legislative amendments are not passed.  
Alternatively, Western Australian motorists would be able to breathe a sigh of relief because they would 
continue to have a fair third party insurance system.  They would still enjoy the lowest premiums in the country 
and would still have a professionally run insurance commission managing this area of insurance on their behalf.   

MR R.F. JOHNSON (Hillarys) [12.36 pm]:  My only comment on this bill is to declare an interest, because I 
act as guardian and administrator for my daughter who is the subject of a claim against the Insurance 
Commission of Western Australia.  I declare that interest, and I will not be voting on the bill.  I am, however, 
interested in a couple of issues - I am sure those issues are of general interest to everybody - to see how they 
apply to my daughter.  
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MR E.S. RIPPER (Belmont - Minister for Government Enterprises) [12.37 pm]:  I am quite surprised that 
the opposition has indicated that it will oppose this bill.  The three very sensible suggestions in this legislation 
ought to be supported.  I regard it as irresponsible of the opposition to indicate that it will not support this bill.  

Let us look at the first proposal, which is to allow the Insurance Commission of Western Australia to seek 
approval for a variation of premiums more than once a year.  This proposal will not give it the right to set its own 
premiums more than once a year; rather, it will give it the opportunity to put a recommendation to the minister.  
The minister will have to take political responsibility should a second change to premiums be made in any one 
year.  This is sensible risk management.  On one occasion in recent history the Insurance Commission of 
Western Australia faced certain difficulty.  It put its recommendation to the minister; however, there was a 
change in the taxation environment when the goods and services tax was introduced.  It had a significant impact 
on motor vehicle third party insurance matters.  The law prevented the Insurance Commission of Western 
Australia from making a further recommendation and prevented a decision being made.  I do not expect this 
provision to be used very often, if at all.  It is highly unlikely that another event like the GST will occur in the 
foreseeable future.  Nevertheless, the Insurance Commission of Western Australia has had an experience of the 
legislation being too rigid and it is reasonable risk management for it to seek to prevent that bad experience from 
happening again.  There is also a significant advantage in terms of flexibility if it is given the capacity to make 
new arrangements should a new type of vehicle or circumstance arise during the year.  This may well work to the 
advantage of particular customers of the Insurance Commission of Western Australia.  Someone may advise the 
Insurance Commission in the middle of the year that he is using a certain vehicle for only a month and that a 
different premium ought to apply; or, that there ought to be a new category for the new type of vehicle he is 
introducing.  At the moment, the Insurance Commission would have to tell that person that the rate is set for the 
year and that he will have to wait until the following year before it can be changed.  This legislation will give the 
flexibility to allow an immediate change, which could well be to the benefit of customers of the Insurance 
Commission of Western Australia.  It is remarkable that the Liberal opposition would seek to maintain a rigidity 
which has been to the disadvantage of the insurance scheme in the past and might well be to the disadvantage of 
its customers in the future. 

The second issue relates to having a clear demarcation between workers’ compensation insurance matters and 
motor vehicle third party insurance matters.  I do not believe that the insurance scheme, which is supported by 
the contributions of households throughout Western Australia, should be asked to bear the insurance costs for 
workers’ compensation matters.  We have a workers’ compensation scheme.  That should cover workers’ 
compensation matters.  There should not be a cross-subsidy from the motor vehicle third party insurance scheme 
to the workers’ compensation insurance scheme.  It is a rort that such potential for cross-subsidy has been 
opened up.  It has not been used extensively, but it is prudent and sensible risk management to prevent the 
insurance scheme supported by mums and dads throughout the state being used to subsidise the insurance costs 
of small and big business throughout the state. 

Businesses have already paid their workers’ compensation insurance premiums.  We do not have a benefit to 
those businesses but a potential benefit to workers’ compensation insurance companies seeking to transfer a 
portion of their liability onto the government-owned insurance corporation, supported by every household across 
the state that has a car.  I will give a couple of examples of the sorts of things that have occurred.  A truck driver 
says that his employer is negligent because the seats in his truck are not sprung properly and he has injured his 
back or his neck.  That workers’ compensation matter, whether or not it has merit, has been transformed into at 
least partly a motor vehicle third party insurance matter.  The insurance company dealing with the workers’ 
compensation matter has alleged that the employer has been negligent within the framework of the Motor 
Vehicle (Third Party Insurance) Act and has joined the Insurance Commission to the action. 

I could give another example.  A person driving a vehicle on a mine site suffers an injury because he runs over a 
drain at speed and he alleges that the employer has been negligent in not properly signposting the existence of 
the drain.  That is a classic workers’ compensation insurance matter.  That is not a matter on which an insurance 
company, which should be providing the cover for that event, joins the Insurance Commission in the action and 
alleges that, because of the employer’s negligence, it is actually the negligence of a third party from the point of 
view of the motor vehicle third party insurance scheme.  It is not a fair use of the motor vehicle third party 
insurance scheme.  It transfers obligation and liability from a private insurance company that has already 
received a premium for workers’ compensation onto the government training enterprise into which mums and 
dads have paid their insurance premiums for motor vehicle third party insurance cover. 

Mr M.J. Cowper:  On that example you gave, in which you have an operation of a vehicle on a mine site to be 
regarded as private property - it is not open and used by the public - my understanding is that third party 
insurance would not apply. 
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Mr E.S. RIPPER:  I am advised by the Insurance Commission that this sort of claim has been made, and this is 
the loophole that we are trying to close.  The commission sees a problem here and it has dealt with such cases.  
Increasingly, private insurance companies operating in the workers’ compensation area are seeking to transfer 
risk for matters involving motor vehicles onto the third party insurance fund.  If there is an accident involving 
two vehicles, and one of the drivers, who is outside the employer-employee relationship, has been negligent, that 
is a matter that can be covered by the third party insurance fund.  When the only people involved are the 
employer and the worker, that is a workers’ compensation matter. 

I think members of the opposition have got the wrong end of the stick.  They say that they are seeking to protect 
small business.  They are protecting big business - private insurance companies operating in the workers’ 
compensation arena.  They are disadvantaging mums and dads who compulsorily pay motor vehicle third party 
insurance every time they register a vehicle.  Members opposite think they are protecting small business, but I 
say that they are protecting big business at the expense of households and at the expense of their constituents, 
because they are supporting a rort whereby private insurance companies can transfer their obligations to 
members’ constituents through the premiums that they are ultimately required to pay to support the solvency of 
the motor vehicle third party insurance scheme. 

The third issue on which the opposition has not been sensible is the question of capping economic loss.  We have 
a scheme to cap economic loss through the Civil Liability Act 2002.  Why should we have a different scheme for 
economic loss when someone is injured on faulty playground equipment in a council playground from the 
arrangement that we have when someone is injured in a motor vehicle accident?  It is never pleasant to talk about 
capping benefits for people who have been injured in any context; it is a difficult subject.  Nevertheless, we must 
have sensible arrangements.  If we have unlimited benefits for people who have been injured in all sorts of 
contexts, schemes ultimately become unaffordable for ordinary people.  We must have a balance between the 
benefits we pay out and the charges we put on ordinary households. 

Mr M.J. Cowper:  There are a number of varying schemes whereby compensation is paid.  Criminal 
compensation, for instance, is calculated at a different level and that is not under the scheme that you are 
referring to. 

Mr E.S. RIPPER:  No, but we have arrangements for giving compensation to people when someone is 
negligent in other than a motor vehicle context.  We cap economic loss compensation in that arena.  It is being 
suggested that we should have the same sort of cap when people receive loss of earnings compensation due to 
the negligence of someone driving a motor vehicle.  I think there is an argument for consistency.  What applied 
in the Civil Liability Act should also apply in the motor vehicle third party insurance scheme.  It is not as though 
the cap is horribly mean.  The cap is three times average weekly earnings.  I think that allows for people with 
considerable means to receive compensation for their full economic loss. 

It concerns me that there might be a case in which someone argues that he has a Hollywood film career ahead of 
him from which he expects to make $50 million but he is not able to pursue that career because he has been 
injured in a traffic accident.  If the courts agreed with that and awarded that person $50 million for economic 
loss, that would be a significant burden on the third party insurance fund.  Some of that would be covered by 
reinsurance arrangements.  However, once an insurance body had incurred a claim like that, the cost of the 
reinsurance in subsequent years would rise significantly.  Ultimately, the fund and then the people required to 
pay motor vehicle third party insurance would bear the cost of a significant award for a very high income earner.  
I am concerned that if Bill Gates visited this state and was unfortunately injured in a motor vehicle accident due 
to the negligence of a Western Australian driver insured under the motor vehicle third party insurance scheme, 
there might be a very significant award and the Insurance Commission and its customers would then suffer.  This 
is a sensible measure.  It is never easy to limit the benefits of people who have suffered the great misfortune to 
be injured in a traffic accident.  However, in the long run, we must make a judgment about what is a fair balance 
between the benefits payable and the ongoing costs that households and businesses must incur.  We made that 
judgment when we passed the Civil Liability Bill 2002 through Parliament.  That bill was supported by the 
Parliament.  Therefore, Parliament has supported a rule similar to this.  I see no reason that Parliament should 
not support the same rule. 
Debate interrupted, pursuant to standing orders. 
[Continued on page 7555.] 
 


